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AFTA Travel Accreditation Scheme (ATAS)

First year review

ATAS Charter and Code of Conduct

Report to AFTA Board

by

Chris Greiner

1. DEFINITIONS

In thís Report the following terms have the meanings set out below

ACCMC means the ATAS Code Compliance Monitoring Committee,

AFTA means The Australian Federation of Travel Agents Limited (ACN 001 444 275).

AFTA Board means the board of directors of AFTA as appoínted and constituted
under the constitution of AFTA.

ATAS means the AFTA Travel Accreditation Scheme

Chafter means the ATAS Charter as published by AFTA, as amended from time to
time.

Code means the ATAS Code of Conduct, annexed as Attachment A to the Chafter, as
amended from time to time.

Pafticipant has the same meaning as in section 2.1(a) of the Charter, namely a
Travel Intermediary which is accredited under ATAS.

Travel Intermediary has the same meaning as in sections 2.1(a) and 2.5(a) of the
Chader, namely an entity domiciled, registered or incorporated in Australia, which
sells a travel product on behalf of a travel supplier and includes a travel agent, travel
management company, aggregator, distributor, online travel agent, inbound tour
operator, wholesaler and consolidator.

BACKGROUND2.

2.t

2.2

On 1 July 2014, AFTA established ATAS.

ATAS is a voluntary scheme for the accreditation of Travel Intermediaries. When
applying for accreditation under ATAS, Travel Intermediaries agree to be bound (as
Participants) by the Charter and the Code.

2.3 The objectives of ATAS (as set out in section 1.1 of the Charter) are to

a) establish a nationally recognised accreditation scheme for travel agents that
demonstrates to consumers the professional standing of those agents within
the travel industry;

b) 'maintain high standards of seruice delivery by requiring ATAS Participants to
meet the requirements set out in the Charter as well as the Code, and provide
for suitable consequences when these requirements are not met;
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c) inform consumers about the benefits of using an ATAS-accredited travel agent
when booking travel;

d) facilitate the resolution of disputes arising between Participants and consumers;
and

e) ensure the professionalism of the travel agent industry into the future

3. REVIEW

3.1 The Charter (section 3.3(a)) provides that the AFTA Board must commission a review
of the Chafter and Code one year after the commencement date.

3.2 The Terms of Reference for that review (Terms of Reference) were issued by the
AFTA Board on 27 July 2015. They provide that the aim of the review is to receive
feedback and suggested improvements from interested parties in regard to:

(a) the effectiveness of the ATAS scheme in achieving the objectives mentioned in
paragraph 2.3 above; and

(b) the operation of the ATAS scheme.

The Terms of Reference also províde that the review will be limited to the ATAS
Chafter and Code.

3.3 I have been engaged to review submissions from interested paftÍes and then provide
this Report to the AFTA Board for its consideration.

4. MATTERSTOBECONSIDEREDIN REVIEW

The Terms of Reference specifically provide that in reviewing the Chafter and Code
the reviewer should consider:

4.1 The ATAS Eligibility Criteria - Are the criteria sufflcient to ensure the ob¡êctives of
ATAS are achieved? Should changes be made to the criten'a? If so what changes are
recommended?

4.2 The ATAS Cha¡ter - Does the Charter set out the ob¡êctives, rules and participation
arrangements appropriately? Should constderation be given to amending the Charter?
If sq what amendments are recommended?

4.3 Code of Conduct - Does the Code of Conduct set out appropriately the standards of
good practice that participanB must follow in theh day to day practices? Should
constderation be given to amending the Code? If so, what amendments are
recommended?

4.4 The ACCMC - The effectiveness of the ACCMC in:

(a) the resolution of Complaints refered to it;

(b) the monitoring of the ATAS Code of Conduct;

(c) overseeing the dßciplinary process in relation to breaches of the Code;

Should consideration be made to amending the ACCMC's Terms of Reference or role
within ATAS? If so what ß recommended?
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AFTA has also engaged Smythe Wozniak Lawyers to undertake a legal review of the
Charter and the Code, That review was provided to AFTA under cover of a letter from
Smythe Wozniak Lawyers dated 4 November 2015 (Legal Review) and comprised
substantive comments and comments relating to "Internal Referencing and General
Edit".

5. SUBMISSIONS

6.

Submissions were received in response to the call for submissions, which was included
in the Terms of Reference, from the following:

(a) John Mitchell - Adams, Destinations Africa Pty Ltd;

(b) George Hedley, Events Worldwide Travel & Select Retreats;

(c) Greg Krenn, GK Travel + Cruise;

(d) Barry Mayo, Travel Managers;

(e) Max Najar, Axis Travel Centre;

(f,) Ian Jarratt, Queensland Consumers Association;

(g) LaurenMiller,CarnivalAustralia;

(h) Choice; and

(i) AFTA.

These submissions will be published, with the exception of those mentioned in
paragraphs (e) and (g) above. The latter were made on a confidential basis.

COMMENTS IN RESPECT OF SUBMISSIONS

I comment below in respect of ceftain of the submissions received, against the
framework of the four categories of consideration specified in the Terms of Reference
and set out in paragraphs 4.1 - 4.4 above.

Not all submissions are mentioned in this report, Failure to refer specifically to a
submission indicates that, without any disrespect, I formed the view that it did not
warrant recommendation.

6.1

Category 1

The ATAS Eligibility CrÌteria - Are the criteriz suffrcient to ensure the
objectives of ATAS are achieved? Should changes be made to the
criteria? If sq what changes are recommended?

The ATAS eligibility criteria are set out in section 2.5 of the ATAS Charter and
require that applicants for accreditation and Paticípants meet nine criteria.
Celtain of the criteria are mentioned below.
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6.2.t Criterion 1 - secticn 2.5(a):'Travel Intermediary'

The definition of a travel intermediary includes an entity that is
registered in Australia. This permits a foreign entityto become ATAS
accredited if it is registered as a foreign company under the
Corporattbns Act 2001 (Cth) or, indeed, if it establishes an Australian
company as its subsidiary,

Such a foreign company or Australian subsidiary is not required undcr thc
current scheme to have any staff resident in Australia or staff with
sufficient authority to make decisions required for the purposes of ATAS.

Recommendation 1: That the Authorised Person (as provided for in the
ATAS Deed Poll) be resident in Australia and have full authority to make decisions
on behalf of the business for all purposes relevant to ATAS, including the
resolution of customer dísputes.

6.2.2 Criterion 4 - section 2.5(d):Business Compliance and Governance

(a) This criterion requires that an applicant be a fit and proper
person to become, and remain a Participant. A number of
"disentitling" factors are mentioned such as insolvency, fraud or
dishonesty. In June 2015, the reach of the disentitling factors
was extended so that an applicant is not "fit and proper" if any of
the disentitling factors relate to a "close associate" of the
applicant.

However, it is a requirement that the "close associate has
authority or may be in a position to have authority" over the
applicant.

Recommendation 2: That the requirement mentioned in the immediately
preceding sentence be deleted and that the definition of "close associate" (in
section 8 of the Charter) be broadened on the basis of legal advice , either as set
out in the Legal Review or otherwise.

(b) It was submitted that consideration should be given to expanding
section 2.5(e) in order to include good repute, responsibility and
aptitude as relevant criteria. In my view these criteria are not
sufficiently distinctive to warrant inclusion, whilst each is already
covered by the concept of"fit and proper".

(c) It was also submitted that compulsory screening be undertaken
in respect of all related parties of applicants to confirm they meet
the "fit and proper" eligibility criteria prior to granting
accreditation.

Unfoftunately, I doubt that there is an adequate mechanism to
undertake such screening efficiently and to the extent that such a
mechanism does exist, I do not believe that ATAS would have
sufficient resources to carry out such an exercise. (I have not,
however, investigated whether these beliefs have a factual
basis.)

6.2.3 Criterion 5 - section 2.5(e):Commercial Safeguards

This criterion requires current certificates of public liability and professional
indemnity insurance to be provided. It was submitted that an additional
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requirement to hold travel agent and intermediary failure insurance C'TAIFI')
should be imposed.

Whilst there is in my view a good argument that AFTA should continue to
work with the insurance industry with a view to developing and promoting
the availability of such insurance on a cost effective basis, the imposition of
an obligation to hold such insurance as a compulsory requirement for ATAS
accreditation is "out of scope" for this Report, as in my view it would conveft
ATAS from an accreditation scheme to a compensation scheme,

I also note that market forces are continuing to prompt Participants to take
out such insurance (the most recent example of which I am aware being the
launch of the "Book Safe" policy a week ago) or adopt equivalent measures,
Although, as is to be expected, such steps are to date confined to larger
groups, it may be that competition in this area will eventually establish a
"market standard", to which even smaller Participants will adhere. As this
process gathers pace, it is also to be hoped that (with assistance from AFTA,
as mentioned above) the insurance industry will produce competitive policies
which will be sufficiently attractive to warrant take up by such smaller
Participants.

6.2.4 Criterion 6 - sectìon 2.5(f): Workforce Development

This criterion requires an applicant to ensure that 20olo of its consumer-facing
staff hold a Grtificate III - Travel or equivalent.

Recommendation 3: That Paftícipants be required to specifically certify on
applying for renewal of accreditation that this requirement has been satisfied and
that consideration be given to establishing a system of random spot checks, subject
of course to resourcing, requesting evidence of compliance with this requirement.

It was noted in a submission that there is no requirement for an owner or
manager to hold such training or experience. In my view imposition of such
a requirement in respect of owners would not be warranted. However
consideration could be given as to the imposition, over time, of such a
requirement in respect of managers. More importantly, I recommend:

Recommendation 4: That the percentage of 20o/o be increased over time and
that the AFTA Board consider the implementation of an aspirational timetable in this
regard. (It may be wofthwhile comparing the position in equivalent circumstances
outside Australia,)

6.2.5 Criterion 7 - sedion 2.5(g): Customer Dispute Resolution and Complaints
Handling

This criterion imposes requirements as to Participants'dispute
resolution and complaints handling policies.

It was submitted that the requirement should be extended so
that:

The applicant will prominently publicise the availability and accessibility of
both the internal and the external processes for resolving disputes through
its points of contact with its clients where it controls that point of contact
including: (a) branch offÌces (b) internet sites and (c) telephone-based
serurces.

The apph?ant willalso provide clients with written information about: (a) its
internal process for dealing with a dispute at the time the dßpute arises;
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and (b) the externalprocess, at the same time as the cltent s told about the
frnal outcome of the internal process, if the complaint is not wholly satisfied.

In my view, the first paragraph of the above submission would constitute an
unrealistic and inappropriate fetter on the operations of Participants.

However, the second paragraph of the submission is worthy of
consideration.

Recommendation 5: That Pafticipants be required to notify the client in writing:

(a) when a dispute with a client arises, as to the Participant's internal process,
and

(b) when the client is notified in regard to the final outcome of the Pafticipant's
internal process, as to the available external process

6.2.6 Criterion 9 - section 2.5(i): Staft-up Businesses

Paragraph (v) of section 2.5(i) of the Charter requires an applicant which is a
staft-up business to provide ATAS with "such other information as to its
financial viability as may be requested".

On that basis, ATAS requires start-up business applicants to undertake the
following background checks at theír own expense:

o Bankruptcy

¡ Business Interests

o Credit Default

o Financial Regulatory, and

¡ National Police Check

It was submitted that the requirement to undeftake background checks as
listed above be specifically required for all start-up businesses in criterion 9. I
suggest that, if the current approach is working, ít should be retained, thereby
also providing ATAS with the flexibility of requiring additional checks or
information. In fact, I believe that this "information gathering power" should
be broadened.

Recommendation 6: That in paragraph (v) of section 2.5(i) the words "as to its
financial viability" be deleted and that a similar power for ATAS to obtain "such other
information as may be requested" be inserted ín each of sections 2.2 and 2.5(d).

6.2.7 Additional Criterion: Client Accounts

Paragraph (iv) of section 2,5(i) of the Charter requires an applicant which is a
start-up business to establish a "client account",

More than one submission was made suggesting that all Participants be
required to maintain such accounts. I endorse those submissions but
acknowledge the practical difficulties in implementation, not least of which is,
as I understand it, the unavailability of appropriate software,

Recommendation 7: That the AFTA Board consider the implementation of an
aspirational timetable, with the objective that, at an appropriate time in the future, all
Participants be required to maintain client accounts and that:
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(a)

(b)

such accounts be described as "client trust accounts"; and

consideration be given to:

(i) requiring, at that future time, Pafticipants to provide annual
compliance reports; and

( ii) subject to resourcing, carrying out random trust account
investigations.

The relevant law was described in one NSW Supreme Couft case as follows:

"That the Trust Account and the CD Account were each called a "trust account"does
not as a matter of law necessitate a conclusion that montês paid into them were held
on trust. All relevant circumstances must be examined in order to determine whether
the Company really intended to create a trust......But openina an account entitled
'trust account' and payina into that account money received from

of oayment is a poweÉul indication that a trust is intended."(My emphasis.)

lRe French Gledonia Travel [2003J NSWSC 1008]

The idea is, of course, that if the Pafticipant goes into liquidation, the funds in the
trust account at that time must be held by the liquidator in trust for the relevant
clients, rather than being made available for distribution to all creditors or payment to
a secured creditor. As a practical matter, there is of course nothing to prevent the
Participant from withdrawing funds from the trust account in breach of the trust,
Equally, of course, the maintenance of a trust account does not protect against
supplier failure.

There is also a real question as to whether it is wofthwhile introducing a requirement
for client trust accounts without an accompanying system of independent cetification
of compliance and/or random inspection by ATAS. The former, of course, involves a
cost to Pafticipants, whilst the latter involves a cost to the scheme (which may
ultimately be passed on to Participants). As to the latter, it may be instructive to note
that in New South Wales, as I understand it (anecdotally), there are approximately
3,200 (about the same number as current Participants in ATAS) law firm trust
accounts and ten full time trust account investigators who operate "in the field"
conducting random inspections. ATAS is of course a national scheme, with
consequentially much wider geographic coverage. On the other hand, it could be
argued that a full complement of investigators would not be required immediately
upon introduction of the requirement and that the "threat" of a random inspection by
itself would have significant impact,

Category 2

The ATAS Charter - Does the ATAS Cha¡ter set out the objedives, rules and
participation arangements appropriately? Should consideration be given to
amending the Charter? If so, what amendments are recommended?

Both the Charter and Code of Conduct require "legal" overhaul, as identified in
the Legal Review. The substantíve recommendations of the Legal Review are set
out in the Schedule to this Report, whilst the recommendations of the Legal
Review relating to "Internal Referencing and General Edit" have not been
reproduced.

Recommendation 8: That each of the Charter and the Code be amended in
the manner suggested in the Legal Review, subject to such further legal advice as
may be necessary.
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6.3.1 Submissions were received to the effect that:

the Chafter and Code be made more user-friendly (including by
reformatting),

the title of each attachment should be mentioned in TOC,

the "commercial in confidence" endorsement should be removed,
and

a clearly designed dispute scheme flowchart should be made
available.

Recommendation 9: That the above submissions be implemented, perhaps
after consultation with the submission makers (noting that, in my view, the
Complaints Escalation Flowchaft currently in Attachment A to the Code is already
"clearly designed').

6.3.2 Submissíons were received to the effect that there be

six monthly and annual public repofting by ATAS in regard to
complaints;

six monthly and annual public repofting by ATAS in regard to
renewals, rejections and withdrawals of applications for ATAS
accreditation;

annual publíc repoft detailing number of successful and
unsuccessful ATAS applications /renewals, along with aggregated
data on the main reasons for rejected applications;

annual report detailing ATAS agents that have become insolvent
and whether or not consumers were adequately protected;

categorisation of enquiries, complaints, breaches and outcomes of
investigations:

most complained about brands

top breaches

average time taken to finalise complaints

top ineligible complaints received

case studies of any major events.

AFTA has notified me that:

(a) There were 3,067 accredited ATAS locations throughout Australia
as at 17 September 2015.

ATAS requested 67 start-up business applicants to undeftake the
background checks mentioned in paragraph 6.2.6 above. Out of
those 67 applicants, 50 complied with the ATAS request. The 17

who did not complete the checks had their applications declined,
In regard to the 50 applicants who undeftook the checks ATAS
identified 8 applicants via the checks who failed to meet the ATAS
eligibility requirements. All B applications were declined.

a

a

a

a

a

a

a

a

a

B
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(c) To date ATAS has declined 35 applications for accreditation and a
fufther 55 applicants have failed to proceed with their application
following a request for additional information. A majority of these
were staft-up businesses.

(d) ATAS has received 171 complaints from consumers since the
commencement of the Scheme.1O9 of these complaints were
deemed eligible for review under ATAS.

(e) The five most common complaints received (includes eligible and
ineligible complaints) were :

1. 29o/o (48) - Refunds

2. 27o/o (47) - Ticket, Itinerary and Transfer Issues

3. 20o/o (34) - Products or Services

4. 7o/o (L2) - Pricing

5. 60lo (10) - Misleading behaviour

(f) The majority of eligible complaints were able to be resolved
through the ATAS framework,

(g) Only two (2) complaints were appealed to the ACCMC.

Recommendation 10: That, in addition to inclusion of the above statistics in
AFTA's Annual Report and Yearbook, ATAS publish (and then use every effoft to
publicise) an ATAS annual report containing appropriate statistics as to the operation
of the scheme.

This would clearly assist in achieving the ATAS objectives mentioned in paragraph
2.3(c), (d) and (e) of this Repoft.

6.3.3 It was submitted that if ATAS were given the power to impose additional
conditions on an accreditation, which if breached would be considered a
breach of the Charter, it would enhance the ability of ATAS to ensure the
objectives of the scheme are met,

An example provided of such an additional condition was where a start-up
business is granted accreditation and an additional condition is imposed that
requires the Participant to, provide quarterly peformance (financial
statement) repofts. This would allow ATAS to monitor the peformance of
the staft-up business against the projections in its initial application and
would enable ATAS to take action should that be warranted by such
peformance.

Recommendation ll:That the Charter be amended to give ATAS (at its
discretion) the power to impose mandatory conditions on accreditation.

Category 3

Code of Conduct - Does the ATAS Code of Conduct set out approprntely the
standards of good pracfice that patucipants must follow in their day to day
practices? Should consideration be given to amending the Code? If sq what
amendmenE are recommended?
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Category 4

The ACCMC - The effectiveness of the ACCMC in:

o) The resolution of complainß refered to it;

b) The monitoring of the ATAS Code of Conduct;

c) Overceeing the dirciplinary process Ìn relation to breaches of the Code;

Should consideraûon be made to amending the ACCMC? Terms of Reference or role
within ATAS? If so what ß recommendd?

6,5 The role of the ACCMC is set out in paragraph 2.I of Attachment G to the
Charter.

6.5.1 I have not received any submissions nor have I been provided with any
information as to the activities of the ACCMC in regard to paragraphs (b)
and (c) of the above heading. Accordingly, I am unable to comment in
respect of such matters. I have been informed by AFTA that the ACCMC
provides the AFTA Board with regular updates as to its activities.

6.5.2 As to the effectiveness of the ACCMC in the resolution of complaints referred
to it, as mentioned in paragraph (a) above, I have been provided with a copy
of the "Repot on the Outcome of an ACCMC Investigation" in respect of
cases no. 15/01 and L5102, being the only consumer complaints which have
been referred to ACCMC to date. I have not been provided with (and have
not requested) any further information relating to these complaints. Given
that ACCMC had the benefit of hearing the pafties in respect of each of the
complaints, it is not possible for a third pafi to make any sensible comment
in regard to the resolution of the complaints, notwithstanding paragraph (a)
above. In any case, I query whether any such commentary would be
appropriate,

I have only two comments in respect of ACCMC, as set out below.6.s.3

6.5.4 Given that only two complaints have been taken to ACCMC in 15 months, it
appears to me that there is a real question as to whether there should be an
ongoing role for ACCMC within the ATAS structure. However, this question
may be premature and the AFTA Board may determine that it should be
considered:

- in the course of the next scheduled ATAS Review (in 2018); or

- after review of the other activities of ACCMC in areas such as those
mentioned in paragraphs (b) and (c) of the above heading.

6.5.5 The ACCMC comprises five (5) committee members, these being:

- Independent Chair

- Two (2) consumer representatives

- One (1) industry representative, and

- One (1) Ex-officio member.

It was submitted that the AFTA CEO should not be arì "ex officio" member of
the ACCMC on the basis that such membership gives rise to a perceived
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conflict of interest.

It has not been argued that any such conflict of interest arises in regard to
the ACCMC's role of dealing with complaints. Rather, it has been argued that
the conflict arises in regard to the oversight role mentioned in paragraph (c)
of the above heading.

The basis of the argument is that the AFTA CEO is tasked with overall
responsibility for the operation of ATAS and yet she or he is also a member of
the body which monitors and oversees that operation.

There is clearly some force in that argument. However, I believe that it is
outweighed by the following:

(a) The AFTA CEO is clearly in a unique position, which provides an
invaluable insight into the industry. It seems to me that such insight
is of significant assistance to the Committee in both its roles of
resolving complaints and oversight of the operation of ATAS,

(b) Importantly, the AFTA CEO is only one of 5 members of the
Committee.

7. SUMMARY OF RECOMMENDATIONS

I summarise below the recommendations made in the preceding section of this
Repot.

The following recommendations do not repeat any of the suggestions, comments or
questions raised in the preceding section.

That the Authorised Person (as provided for in the ATAS Deed Poll) be resídent in
Australia and have full authority to make decisions on behalf of the business for all
purposes relevant to ATAS, including the resolution of customer disputes.

That the requirement in section 2.5(d) of the Charter that a "close associate has
authority or may be in a position to have authority" over the applicant be deleted
and that the definition of "close associate" (in section B of the Chafter) be
broadened on the basis of legal advice, either as set out in the Legal Review or
othenruise.

That Pafticipants be required to specifically ceftify on applying for renewal of
accreditation that this requirement has been satisfied and that consideration be
given to establishing a system of random spot checks, subject of course to
resourcing, requesting evidence of compliance with this requirement.

7.4 That the requirement in section 2.5(f) of the Charter that 20olo of a Participant's
consumer-facing staff hold a Certifrcate III - Travel or equivalent be amended so
that the percentage of 20o/o is increased over time and that the AFTA Board consider
the implementation of an aspirational timetable in this regard.

7.5 That Participants be required under section 2.5(g) of the Charter to notify the client
in writing (a) when a dispute with a client arises, as to the Participant's internal
process, and (b) when the client is notified in regard to the final outcome of the
Participant's internal process, as to the available external process

That in paragraph (v) of section 2.5(i) of the Charter the words "as to its financial
viability" be deleted and that a similar power for ATAS to obtain "such other

7.L

7.2

7.3

7.6
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7.7

7.8

7.9

7.10

7.LL

information as may be requested" be insefted in each of sections 2.2 and 2.5(d).

That the AFTA Board consider the implementation of an aspirational timetable, with
the objective that, at an appropriate time in the future, all Participants be required
to maintain client accounts and that:

(a) such accounts be described as "client trust accounts"; and

(b) consideration be given to:

(i) requiring, at that future time, Pafticipants to provide annual
compliance repofts; and

(ii) subject to resourcing, carrying out random trust account
investigations.

That each of the Charter and the Code be amended in the manner suggested in
Schedule 1, subject to such further legal advice as may be necessary.

That after consultation with the submission makers:

. the Chafter and Code be made more user-friendly (including by
reformatting),

. the title of each attachment be mentioned in TOC, and

o the "commercial in confidence" endorsement be removed, and

. a clearly designed dispute scheme flowchart be made available.

That, ín addition to inclusion of the above statistÍcs in AFTA's Annual Report and
Yearbook, ATAS publish (and then use every effort to publicise) an ATAS annual
report containing appropriate statistics as to the operation of the scheme.

That the Charter be amended to give ATAS (at íts discretion) the power to impose
mandatory conditions on accreditation.

Chris Greiner
23 November 2015
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SCHEDULE

Legal Review by Smythe Wozniak Lawyers

Cutrent wording Comment

CHARTER

2.3 Unsuccessful applications ot renewals

þ) Reasons will be provided to the applicant for the

unsuccessfirl application or renewal.

.) The Participant's accreditation will automatically

lapse at the date of expiry of their accreditation or if the

eligibility criteria âre not met then an additional 30 days

from the date of the Participant being notified of the

Compliance Manager's decision will apply.

There is no reasorì to include a patagraph in that

format but rather "Reasons will only be provided to the

applicant for the unsuccessful application or renewal

only if requested in writing within 14 days of the

decision date".

It is our view that the decision made should take effect

immediately and therefore the decision not to renew

zrry accredltaion should take effèct forthwith even if
there is an unexpired period ofaccreditation in

exlstence.

2.5 Eligibility Critetia

Àpplicants for and participants in ATAS must at all times

satis$r all of the following eligibility criteria to become, or

temain, an ATAS Paticipant:

(a) Business Compliance and Governance

Àn applicant must be a ftt and proper person to become, and

remain, a Participant.
\ùØithout limiting the generality of the preceding sentence, an

applicant will not be a fit and proper person to be a Participant

if:

(t The applicant is not solvent;

(ü) Å director, shareholder (excluding shateholders of
publicly listed companies) or seniot manâget or

close associate who has authority ot m y be in a

position to have authority over the applicant, ;

a.Is an undischarged bankrupt at the time or during the

immediately preceding period of [ten] yeats, has

been a bankrupt;

b.has been a ditector, or wâs concerned in the

management, of a company which at any time

In relation to the eligibility criteria, we would

recommend the removal of the words "who has

authority or mây be in a posiúon to have autlodty over

the applicant" zfter the words "close associate". The

definition of "close associate" can then be amended to

be very broad to include any person who has been

involved in the travel industry who has been declared

bankrupt, or director of a company that has gone into

liquidation, who is an employee of the applicant, or the
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duli-ug the irnrnediately preceding period of [ten]

yeafs;

c. has failed to meet its liabilities

d. has had a receiver or trustee appointed over any part

ofits assets or undertaking;

e. has had an administratot, liquidator or provisional

liquidator appointed in respect of it;

defirúúon cat bc extcrìded to who is ir ¿ douestic

relationship with any directors of any applicant.

,\n applicant must pfovidc a copy of 1ts lâtcst financial

statements and such other ìnformation as to its financial

viability as may be requested.

An applicant must have an Australian Business Number

(ÀBN) or an Australian Registered Body Number (ABRN).

". .. applicant must provide a copy of its latest financial

stâtements ......as may be requested". We would

recommend adding - If such documents âre not

provided within 14 days of being requested or within

such other period as may be extended by the general

manager or the compliance manager, the accreditation

may be suspended forthwith until the documents are

provided.

3.7 Compliance with the Chatet and Code

Participants must at all times abide by the requirements set out

in this Charter, as well as the ATAS Code.

The inclusion of the sentence "In the event of any

breach of the Charter or the Code the accteditation

may be cancelled or suspended fotthu¡ith."

5.4 (Ð The ÀCCt\fC must ensure that arry requitement or

sanction imposed is propottionate to the breach involved.

ìle would recommend this sentence be removed.

5.8 (d) The Particþant may wdte to the AFTÅ Chief

Executive to request an extension of7 business days to lodge

theit appeal. This request must be received no less than 3

business days before the original 14 business day appeal

deadline expires.

In our view this paragraph is not required, which would

also remove paragraph (e).

5 8 (e) If an extension is granted the participant will be

notifred within 2 business days of their tequest

In our view this paragraph is not tequired.

5 9 (d) The Patticipant is entitled to âppear in person, or be

represented by its agent, solicitor or counsel at such meeting

provided that the Participant gives the Sub-Committee at least

5 business days'notice of this fact. The Sub Committee shall

not be entitled to be represented by a solicitor or counsel

unless the Participant is so represented.

We would tecommend removing the words "The Sub-

Committee shall not be entitled to be represented by a

solicitor or counsel unless the Participant is so

tepresented." Rather, it should simply read "the sub-

committee is entitled to be represented by a solicitor or

counsel"

5.9 (e) Within 10 business days of the meeting, the Sub-

Comrnittee will send its written decision to the Participant,

including detailed reasons.

The word "detailed" would seem to place an onerous

obligation upon the Sub-Committee. We would temove

the words "including detailed reasons" and instead

insert similat wording to that suggested

for 2.3: "Reasons will only be provided to the

Participant if tequested in writing within 10 business

days aftet notihcation of the decision to the

Participant."
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Section 8 Definitions

Close associate - means a person is a close associate of an

applicant for accreditation or of a participant (whether or not

that applicant or participant is a corporation), if the person:

holds or will hold any relevant financial interest, or mây be in a

position to exercise any relevant power or if in the opinion of
-dFTÅ may be able to exercise an influence over or with

respect to the conduct of that business, or holds or v¡ill hold

any relevant position, whethet in his or her own right, or

otlerwise in the business of the applicant or pârticipânt.

Relevant position - meârìs the position of a director,

m î ger, aîd aîy other executive position and secretary,

however those positions are designated, and any such other

positions determined by -dFTÀ.

Relevant power means any power, whether exercisable by

voting or otherwise and whether exercisable alone ot in

association with others: to participate in the day to day

management of the business.

Significant bteach - Means conduct that breaches the Charter

and Code, which:

(a) would substantially affect a travel intermediary's solvency,

or result in business failure;

þ) indicates either a complete absence of a business plan or

strâtegy for compþing with the Charter and Code, or a failure

of an exìsting plan ot strategy;

(c) has substantially affected, or could substantially affect, the

integrity of r\TAS;

(d) poses a risk to a person's properly or safety in connection

with the provision of travel sewices;

(e) risks impacting on a person's access to, or experience of, a

:î::".:*." 
or signihcantly increasing the cost of travel

(f) consists ofa failure to address an earter breach, despite a

request to take corrective action.

We would recommend vzrytng the definition of "Close

associate" to what we have recommended previously,

particularþ in light of a much broader definition which

exists in the Tattoo Parlour Act, and also we would

recommend that it be extended to employees or

relatives or partners who have previously been involved

in the travel industry who have been placed into

bankruptcy or who have been directors ofcompanies

that have gone into liquidation for whatever period of
years pdot to the application.

The definitions "Relevant position" and " Relevant

power" could then be excluded from the dehnition

section, based on removal of these words ftom 2.5 (d)

(Ð

The definition of "Significant breach" in our view is

also onerous. It should rcad - "...which in the opinion

of ..." (z) Substitute the word "would" with the word

"may" "substar'trally affect.. in business failure."

CODE OF CONDUCT

Section 5 In relaúon to "Resolving Complaints and Disputes" it
would seem that some of the time periods listed therein

may be un-realistic and accordingly we would
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5.1 (c) We will acknowledge your complaint within 3 business

da¡,s o¡....t.*n tt.

5 1 (e) !Øe u¡ill investigate your complaint and inform you of
the outcome wit¡in 10 business days of teceipt. \t7e will also

maintain commr¡nication with you thtoughout our

mvesígaüon.

recommend that they be watered down. For example:

Change c'3" to "5"

It may be some\r/hât difficult to inr¡estigate a r-'r-rmplairrt

within 10 business days. In sub-section (Q insert "ot a

third party" after "if we are waiting for a response from

you'

The Charter should include a clause saying the Rules of Evidence do not apply and the Board may inform itself in any

mârìner it thinks f,t.

DEED POLL

Section 4. We would recommend inserting "(including without limitation any legal action)" after "Applicant" in clause

4þXü)
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