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Disclaimer: Guidance Only

This webinar is not a substitute for independent legal 
advice as it is intended to have general application. You 
should obtain professional advice if you have any 
specific questions or concerns.



Agenda

Item Topic

1 Misleading and Deceptive Conduct

2 Headline Pricing

3 Bait Advertising

4 ‘Was/Now’ or ‘Strike through’ pricing

5 Social Media

6 Online Reviews and Testimonials



• Australian Competition and Consumer Act 2010

• Schedule 2, Australian Consumer Law (ACL)

• Australian Competition and Consumer 
Commission (ACCC)





Two fundamental rules

1. you must not engage in conduct that is likely 
to mislead or deceive – s18

2. you must not make false or misleading claims 
or statements – s29





What does misleading or deceptive mean?

• The relevant test is the reaction of an 

ordinary and reasonable member of the 

advertisement’s audience.



“the matter is to be tested by its effect on all 
who come within the relevant section of the 
public, including the astute and the gullible, the 
intelligent and the not so intelligent, the well-
educated and the poorly educated, men and 
women of various ages pursuing a variety of 
vocations”
- Franki J,  Taco Co of Australia Inc v Taco Bell Pty Ltd (1982) 42 ALR 177



1.No requirement that you intended to 
mislead consumers

2. Not necessary to show that consumers      
have actually been misled – it includes 
conduct that is likely to mislead

3. The audience is not the audience that  
YOU would like, but the audience the 
advertisement actually reaches.



Misleading or deceiving someone is leading 
them into error (or being likely to) and includes 
conduct such as:

- Lying

- Leading to a wrong conclusion

- Creating a false impression

- Leaving out (or hiding) important information

- Making false or inaccurate claims



False or misleading representations is a more specific prohibition 
against making a representation that is incorrect or contrary to 
fact.

- Future matters (where you have no reasonable grounds for 
doing so)

- The characteristics of the travel you are selling

- The price of the travel or package

- The buyers need for additional components including travel 
insurance



ACCC incorrect example

However, advertised price is 
• Based on a per person rate, quad share
• Is in standard (not deluxe) accommodation
• Three bonus tours also only apply for bookings made before June and where 

3 or more tours are booked.



• When you are advertising travel, it is 
important that the overall impression created 
by your ad is an accurate one.

• This includes any representations, written or 
pictorial, about the price, inclusion and 
exclusions, restriction on dates of travel, 
departure airports and any other essential 
information.





• These rules apply to not only the 
advertisement itself but also any other 
representations you make to a consumer 
when they are considering purchasing travel.

• This includes negotiations that are made in 
person.



Headline Claim

• The headline claim must not itself be 
misleading.

• Statements referring the consumer to 
another website or webpage, or a document, 
will not be sufficient to correct a misleading or 
deceptive headline claim.



Dominant message test

• the "dominant message" test is central to any assessment of 

whether advertisements are misleading or deceptive; and

• qualifying statements (such as in the small fine print) 

accompanying headline representations must be sufficiently 

clear and prominent so as not mislead consumers, particularly 

where the representation is about price.



Dominant message test





Disclaimers & Fine Print

 Disclaimers are often marked with an asterisk (*) 

 Disclaimers should only be used to explain a price representation in further depth.

 Should not be used as an attempt to correct a misleading impression that  is 
created by the advertisement as a whole

 General disclaimers such as ‘terms and conditions apply’ should be used with 
caution and not to conceal important information.

 To ensure the disclaimer is effective it must be

- able to be readily identified by a consumer

- placed close to the main price representation

- clear in meaning



– Did not disclose or make it clear that additional 
mandatory fees of $130 were payable on top of 
the advertised price of $299; and

– the advertised price of $299 did not reflect the 
true total price of the package.



Penalties imposed against travel 
agents

• not make any misleading price 
representations for a period of three years;

• publish various corrective notices in 
backpacker magazines, in stores and on its 
website; and

• implement a trade practices compliance 
program.





1. You need to consider the medium in which each price 
representation (and disclaimer) is made—looking at the size, 
location and detail of the fine print in relation to the headline 
travel advertisement. 

2. Remember, a consumer should not need to extensively 
search the advertisement or pages of a brochure for 
additional disclaimer information.

3. It is your responsibility to ensure that consumers are 
clearly directed to and made aware of any fundamental 
terms and conditions that relate to the travel advertised.



Multiple prices

• Mistakes in catalogues and advertisements can be 
fixed by publishing a retraction in a publication with 
a similar circulation to the original advertisement. 

• A business that displays multiple prices for the same 
good must either: 

- sell the goods for the lowest ‘displayed 
price’; or 

- withdraw the goods from sale until the 
price is corrected.



Component Pricing s 48

Component pricing is where a business 
represents the cost of a good or service to 
consumers in, or as the sum of, multiple 
component parts.

You must also provide consumers with a 
prominent single (total) price for goods or 
services



• The single price means the minimum total cost that 
is able to be quantified (or calculated) at the time of 
making the representation for a consumer to 
purchase (and later use) the travel.

• An amount is quantifiable if it can be readily 
converted into a dollar amount. 

• If it is subject to variation (such as fluctuations in 
currency or potential changes to government or 
other statutory charges) you are to calculate it based 
on information available at that time and clearly 
advise consumers that it may be subject to change.



Components you are required to include are:

• Charges of any description payable by a 
consumer to book and purchase the travel

• A tax, duty, fee, levy or charge payable by the 
consumer for the supply (and use) of the 
travel.



Components you do not need to include are:

• Optional extras 

• Any components which are not ‘quantifiable’

• Amounts your business pays to a third party that are not 
passed on to the consumer.

• Representations exclusively to a business for example, a ski 
resort providing a travel agency via email a wholesale price list 
for accommodation, ski hire, transfers, lessons and lift passes 
for the coming ski season.



What does ‘prominent way’ mean?

A prominent single price is one that:

- Stands out so that it is easily seen by a consumer;

- Is clear, eye-catching and very noticeable.

- You should consider factors such as size, placement, 
colour and font of the price, as well as the 
background of the ad – relative to the medium you 
are using.



ACCC Incorrect Example

Because of the size, font, style, background and placement of the 
total ($3099)—it is not able to be as easily identified as the most 
prominent component ($799) and is unlikely to comply with the 
component pricing rules



Checklist

 The single price must include all components that you are 
able to quantify when you make the price representation.

 If you are not able to quantify a component, you need to be 
able to substantiate why.

 Where some components may vary, or are not able to be 
quantified at the time, you need to state the total as it is able 
to be calculated – but remember, the fact that a price may be 
subject does not mean that it is not able to be quantified.

 Consumers must be clearly advised of any component that 
are excluded or may vary.

 The single price will typically be for the base of a holiday 
package or travel (without any optional extras).



Drip Pricing

Additional fees and 
charges must clearly be 
disclosed at the 
beginning of the online 
purchasing process.



- found to have made false or misleading statements about the 
price of air tickets booked on their websites because 
consumers making flight bookings through their websites 
were not told about booking and service fees until they had 
gone through a number of additional steps in the booking and 
payment process.

- $545,000 penalty for Jetstar and $200,000 for Virgin



Bait advertising s35

• Bait advertising is the practice of offering items for sale at low 
prices to attract consumers to a business.

• Must be available in reasonable quantities and for a 
reasonable period at that price.

• You must state clearly if the good is in short supply or on sale 
for a limited time. 



ACCC Incorrect Example

However,
- Package was only offered as a one off, for a single coach tour which very 

quickly sold out.
- Agent then tries to sell a more expensive tour or an alternative ‘put 

together your own private wine package’ promotion which is for a 
minimum of 10 nights which a choice of locations, Accom, transport etc

- Much higher starting price.



WAS:  $1,000

NOW: MISLEADING



Was/Now Pricing 

Businesses that use such statements 
must ensure that consumers are not 
misled about the savings that may be 

achieved.



Was/Now Pricing

May be misleading if:

• Not sold at the “was” price at significant 
quantities for a reasonable period 
immediately prior.

• Never offered for sale at the “was” price

What is a reasonable period before the 
advertisement?

No single answer. Could be 2, 4 or 11 months.



Making a valid "was/now" price claim

• carefully review what prices it has sold a product for 
immediately prior to the proposed sale period.

• It’s unadvisable to use “was/now” pricing if a single 

price has not been consistently used.





Example: ATAS Decision 



Checklist

 A ‘was’ or most recent price needs to be the price at which the travel 
advertised was readily accessible by consumers.

 It must be offered in a sufficient and reasonable number and for a 
reasonable time before being discounted and you need to be able to 
substantiate the offer.

 Any previous price should be genuine and not inflated, so the discount is 
real.

 A discounted price or special offer should only be available for a limited 
time.

 A discount that is offered for a lengthy period of time effectively becomes 
the new price, so continuing to use two-price advertising will not reflect a 
genuine discount to consumers.



So above all, ask yourself the golden rule – is a 
typical customer likely to be misled about the 
genuine savings they're going to get from buying 
the product at the ‘now’ price?



Keeping ads current





Social Media Moderation

You are responsible for 
posts or public comments 
irrespective of who posted 
them

Monitor your social media 
pages and remove any 
posts that are misleading 
or deceptive

Include a clear and 
prominent moderation 
policy on business 
homepage



“the establishment of a social media policy is 
clearly a legitimate exercise in acting to protect 
the reputation and security of a business”: Fair 
Work Commissioner Gregory in Pearson v Linfox 
Australia Pty Ltd [2014] FWC 446, 40.





Twitter and Facebook defamation

“when defamatory publications are made on social media it is 

common knowledge that they spread. They are spread easily by the 

simple manipulation of mobile phones and computers. Their evil lies 

in the grapevine effect that stems from the use of this type of 

communication”,  Mickle v Farley [2013] NSWDC 295, Eklaim DCJ.

$105,000



Seafolly v Madden

$25,000 + 
COSTS



The amount of time you need to spend monitoring 
your social media pages depends on two key factors:

• the size of your company and 

• the number of fans or followers you have. 



Reviews and testimonials



Businesses may be engaging in misleading 
or deceptive conduct if they:

• use fake reviews, including as a form of false 
advertising or to damage the reputation of a 
competitor 

• use tactics to influence a consumer to provide a 
positive review or refrain from a negative review 

• selectively remove or edit reviews, particularly 
negative reviews, for commercial or promotional 
reasons. 



ACCC action

In 2011, the ACCC took action against removalist business Citymove for misleading 

online reviews. Citymove admitted to having made representations on its website 

www. movingreview.com.au that purported to be testimonials by genuine consumers 

when they were not. Citymove paid a $6,600 infringement notice. 



“Electrodry provided sample reviews as 
templates to franchisees and specified 
they  use Google, Yelp, Word of Mouth 
Online, and True local. The franchisor 
urged them to post glowing reviews 
using their mobile phones so that it 

would be linked to different IP 
addresses, the ACCC claims.”

18 December 2015

“Federal Court orders 
Electrodry franchisor to pay 

$215,000 in penalties for 
fake testimonials“



The Federal Court found that from November 
2014 to October 2015, Meriton engaged in 
misleading or deceptive conduct by taking 
steps to prevent guests it suspected would give 
an unfavourable review from receiving 
TripAdvisor’s ‘Review Express’ prompt email. 
Meriton did so by:

• inserting additional letters into guests’ email 
addresses provided to TripAdvisor so that 
the prompt email never reached the guest, 
or

• not sending guest email addresses to 
TripAdvisor.



Incentives



Do:

• display the logos of the review sites in your store and on your website

• provide comment cards in store that include the logos and web addresses of 
review sites (customers can either drop the card in your suggestion box, or take it 
away and post their comment on line)

• embed a 'Review us now' button on your website that takes customers to the 
review site

• consider asking especially satisfied customers to post a review (e.g. the customer 
who sent you a postcard saying that your whitewater rafting trip was the highlight 
of their holiday)

• aim to add a few new reviews each month.



ACCC Guidance

• The use of platforms as a forum for personal reprisals against 
staff or business owners is inappropriate. Businesses affected 
by personal vendettas should notify the review platform 
immediately, identifying affected reviews, and providing 
reasons.

• In extreme circumstances, businesses which are the victims of 
ongoing harassment or serious threats through fake negative 
reviews may also consider contacting Police. Affected 
businesses should also notify the review platform 
immediately, providing them with reasons and any evidence 
of relevant fake reviews.



• Keep calm, breathe

• Decide if it’s worth responding

• Ask to be removed – read the rules.

• Make sure you have your own moderation policy so you can 
remove if rules broken eg breaches of privacy, personal 
attacks, swearing, links in responses, advertising, ALL CAPS

• Research the incident

• Understand the customer’s point of view

• Respond privately

• Respond publicly

• Be polite and constructive at all times

• Learn and move on







KEY POINTS

 Look at the overall impression your ad is creating.  Is there 

anything that could be misleading or deceptive?  

 Who is the audience and what is the ad likely to mean to them?  

Remember at a minimum, it is the viewpoint of a layperson with 

little or no knowledge or experience in travel that should be 

considered.

 Be wary of excessive use of disclaimers and fine print.

 Can you substantiate your claims with evidence if investigated?



Please fill out the survey, your feedback is 
valued.

Thank you for your time.

compliance@afta.com.au

naomi@afta.com.au
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