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 Rent Relief Package – what is it?

 Mandatory Code of Conduct (Commercial Tenancies Code)

 Leasing principles

 NSW Retail and Other Commercial Leases (COVID-19) Regulation 2020

 The latest update – other States and Territories

 Examples - put into context

 Questions
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RENT RELIEF PACKAGE

 Mandatory Code of Conduct (Commercial Tenancies Code).

 Mandate a set of good faith principles.  

 Only businesses that are eligible for the JobKeeper Payment are protected by the new code.

 Provides a proportionate and measured burden share between the two parties.

 Tenants and landlords are still free to agree to tailored, bespoke and appropriate temporary 
arrangements. So if you have already negotiated a new agreement with your landlord and both 
parties are satisfied with the new arrangement, then that is fine! 



KEY PROVISIONS OF THE MANDATORY CODE OF CONDUCT

• Rent reductions - Landlords must offer tenants proportionate reduction in rent in the form 
of waivers and deferrals based on the reduction in the tenant’s trade. Rental waivers must 
constitute at least 50% of the total rent reduction.

• No termination - Landlords must not terminate leases for non-payment of rent.

• Lease compliance - Tenants must continue to comply with their lease obligations otherwise 
tenants will jeopardise the protections provided by the Code.

• Landlords to pass on benefits - The Landlord must pass on any reduction it received in 
statutory charges (e.g. land tax, council rates).



KEY PROVISIONS OF THE MANDATORY CODE OF CONDUCT (cont.)

• No penalty - The Landlord must not charge fees or interest on rent or payments being 
deferred.

• No draw on security - Landlords must not draw on a tenant’s security (bond, bank guarantee 
or personal guarantee).

• Term extensions - Landlords should allow tenants to extend the lease for the period the 
subject of the rent deferral.

• Rent freeze - Landlords to freeze rent increases (other than turnover rent in retail leases) for 
the duration of the COVID-19 pandemic period and a reasonable recovery period after it 
passes.



PRINCIPLES

• Commercial landlords will be forced to accept rent reductions in proportion 
to a tenant’s decline in turnover due to the COVID-19 pandemic.

• Achieved through a combination of rent waivers and deferrals.

• At least 50% of rent relief as waivers “over the course of the pandemic 
period” and the remainder in deferrals.

• Deferrals are required to be covered over the balance of a tenant’s individual 
lease term.

Will my landlord 
reduce my rent bill?

The bottom line…

Landlords cannot refuse requests for rent relief to SME tenants that are eligible for the JobKeeper scheme. 
Waivers and deferrals will be negotiated individually, but must follow the terms of the mandatory code.



PRINCIPLES

• Only SMEs with $50 million in annual turnover or less, which are 
eligible for the JobKeeper wage subsidy scheme, can negotiate 
under the protections in this new code.

How do I know if I 
am eligible to 

negotiate under the 
code?

The bottom line…

Only businesses eligible for JobKeeper payments can negotiate under this code. 



PRINCIPLES

• Nationwide moratorium on evictions – SME business tenants cannot be 
evicted from their premises for a period of six months.

• Provision that will prohibit landlords from terminating leases or padlocking 
stores for the non-payment of rent.

• Tenants are still expected to honour the terms of their lease and pay rent 
where possible.

Can my landlord 
evict me? Even after 

the COVID-19 
pandemic?

The bottom line…

Your landlord cannot evict you for non-payment of rent during the pandemic period, and must comply with the 
eviction moratorium, slated to last six months.



PRINCIPLES

• Short answer: no.

• Freeze on rent increases, except in the case of turnover leases.

• Prohibited from charging penalties to tenants who stop trading or reduce 
their opening hours over the course of the pandemic.

• No passing on land tax to tenants or charging interest on unpaid rent.

• After the pandemic period ends landlords are free to resume rent increases 
along the terms outlined in individual lease agreements.

Can my rent 
increase during the 

pandemic?

The bottom line…

Rent increases have been frozen throughout the pandemic period, and all additional penalties are gone too.



PRINCIPLES

• Enforcement will be left up to the states and territories. 

• Overseen through a binding mediation process.

• Work In Progress - details about what mediation will look like in 
each state and territory are still being worked out. 

Who is enforcing 
this? What if my 

landlord does not 
cooperate?

The bottom line…

Binding mediation will enforce breaches of the code.



NSW HAS IMPLEMENTED THE CODE

The Retail and Other Commercial Leases (COVID-19) Regulation 2020 (NSW) amends the Retail Leases 
Act 1994 (NSW) (RLA) and the Conveyancing Act 1919 (NSW) (CA) to incorporate and reflect the 
principles of the Code with respect to commercial leases and:

• Came into force on 24 April and runs for a ‘prescribed period’ of 6 months from that date.

• Defines ‘commercial lease’ as a retail shop lease under the RLA or a commercial lease under the CA 
(any agreement to which the CA applies relating to the leasing of premises or land for commercial 
purposes).

• Defines ‘impacted lessee’ as a tenant which has an annual turnover of less than $50m and is eligible 
for JobKeeper.

• Prohibits and regulates the exercise of certain rights of landlords relating to the enforcement of 
leases during the COVID-19 pandemic period.



NSW HAS IMPLEMENTED THE CODE

• Requires landlords and tenants to renegotiate the rent and other terms of their lease in good faith, 
following the principles of the Code, before legal action can be commenced to enforce certain terms of 
the lease.

Excludes:
• leases entered into after the date of the Regulation (not including leases entered into under options     

to renew); and
• leases under the Agricultural Tenancies Act 1990 (NSW)



NSW REGULATION – WHAT ARE THE PROHIBITIONS AND RESTRICTIONS THAT APPLY?

Landlord must not take any prescribed action for failure to pay rent or outgoings

Landlord must not increase rent during the Prescribed Period

Landlord must not take action after the Prescribed Period for failure to pay a rent increase

Landlord must pass on any reductions they receive in taxes and charges (i.e. land tax)

Breach of lease

None of the above prevents a landlord and a tenant agreeing to a Prescribed Action being 
taken



NSW REGULATION – WHAT A LANDLORD CANNOT DO (PRESCRIBED ACTION)

A landlord must not take action under a lease for any of the following (Prescribed Action):

Eviction of an impacted tenant

Re-entry, recovery or actions for possession of the premises or land 

Seizing of goods of an impacted tenant

Forfeiture of goods of an impacted tenant 

A claim for damages against an impacted tenant

Charging interest or other fees for unpaid rent

Recovery of the whole of a part of a bank guarantee or security bond provided under a lease

Claim under any other guarantee given under a lease

Termination of a lease

Any other remedy otherwise available to a landlord at law



WHAT NEXT?

Awaiting implementation of the Code by the States/Territories, with the exception of NSW.

In NSW, landlords and tenants should familiarise themselves with the principles of the Code and:

• Obtain legal and accounting advice

• Identify affordable solutions

• Prepare evidence of COVID-19 impact, including financials

• Instigate good faith negotiations in conformity with the Code

Other States/Territories are yet to respond to the NSW approach and/or implement the principles of the Code, 
and when they do, tenants and landlords should apply the points in above.



THE LATEST…

• Working to implement the principles of the National Code into regulation

• business.qld.gov.au

http://www.business.qld.gov.au/


THE LATEST…

• COVID-19 Omnibus (Emergency Measures) Bill 2020

• Passed 1 May 2020 to give effect to the National Cabinet’s Mandatory Code 
of Conduct

• Relevant period being 29 March 2020 to 29 September 2020 (six months)



THE LATEST…

• Commercial Tenancies (COVID-19 Response) Bill 2020

• Commercial Tenancies (COVID-19 Response (Early Termination)) Bill 2020

• Puts into effect the National Cabinets mandatory Code of Conduct



THE LATEST…

• COVID-19 Emergency Response (Commercial Leases) Regulations 
2020

• The Act modifies South Australian law in respect of commercial 
leases to assist lessees suffering financial hardship as a result of 
COVID-19

• Prevents a lessor from taking any prescribed action against a lessee 
suffering financial hardship as a result of COVID-19



THE LATEST…

• 9 April, TAS Premier issued a notice which provided for an immediate halt to 
terminations for unpaid rent, and immediate suspension of rental increases for 
commercial tenants

• Tasmanian Government to introduce legislation to give effect to the National 
Cabinet Mandatory Code of Conduct



FOR EXAMPLE…

Mary owns a retail travel agency, and rents out a shop front in a suburban shopping center.

Last year, she transacted $2M in sales, of which $200,000 was her gross income (business turnover). 

She currently has in place a 4 year lease agreement with her landlord, and is paying $45,000 p.a. in rent.

Mary has established that due to COVID-19, her business will experience a 100% loss in turnover. 

Because of the new Code of Conduct, this would result in a guaranteed 100% cash flow relief to her business, 
being the entire rent expense.

Mary’s cash flow relief is provided as:

RELIEF TO BE PROVIDED PROPORTION/AMOUNT

Rent free/rent waiver $22,500 (50%) Rent free period to be provided for the proportion of which her revenue has fallen

Deferral of rent $22,500 (50%)  Deferral of rent is to be recouped over at least two years



FOR EXAMPLE…

Justin owns a travel agency business with a large online presence. He has a commercial lease agreement for his 
office space in Sydney CBD where his staff of 40 are based.  

Last year, Justin’s business transacted $38M in sales, of which $8M was his gross income (turnover).

He currently has 3 years remaining on his lease agreement, and is paying $170,000 p.a. in rent.

Justin has established that due to COVID-19 his business will experience a 60% loss in turnover. 

Because of the new Code of Conduct, Justin would be guaranteed 60% cash flow relief to his business, being 
approximately $102,000 in rent relief (60% of his annual rental expense).

Justin’s cash flow relief is provided as:

RELIEF TO BE PROVIDED PROPORTION/AMOUNT

Rent free/rent waiver $51,000 (50%) Rent free period to be provided for the proportion of which her revenue has fallen

Deferral of rent $51,000 (50%)  Deferral of rent is to be recouped over at least two years



Identify your loss in 
turnover/revenue

- Provide YoY/MoM comparisons

- Identify other steps you have 
taken (i.e. JobKeeper, staff stand 

downs, loan deferrals etc)

Find an affordable solution 
for your business:

- How long rent free/waiver

- Can you look to extend 
your lease?

Negotiate with your 
landlord:

- Be transparent

- Refer to the Code

WHAT STEPS SHOULD I TAKE?



Questions?


